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I would like to thank the Chairman and Ranking Member for granting me the opportunity to testify before this subcommittee.  I would also like to thank the entire committee for considering HR 233, the Railroad Antitrust Enforcement Act of 2009.  This bipartisan legislation is crucial to leveling the playing field by providing competition in the rail industry.

I would like to be clear in stating that this bill is not about “reregulation” of the railroad industry.  The bill does nothing of the sort.  It simply places the rail industry under the same antitrust laws that every other industry such as energy, telecommunications, or even other forms of freight transportation, including trucking and aviation, faces.  These laws, of course, are the nation’s basic laws for ensuring competitive markets.

As you know Mr. Chairman, thirty years ago the railroad industry was failing and Congress removed much of the regulatory oversight over the industry and merger authority was transferred to the industry’s only regulator, the Surface Transportation Board.  Unfortunately at that time Congress did not remove the antitrust exemptions that the industry had accumulated through various acts of Congress and the Courts during the 1900s.  Since 1980, the railroad industry has been able to use the antitrust exemptions that they still currently enjoy to consolidate over 40 major Class 1 railroads into four major carriers that today carry 90% of our nation’s rail freight.

The problem that this poses is that freight rail customers are subject to abusive practices without the protection of our nation’s antitrust laws.  This problem is now evident not only to consumers, but to the Department of Justice as well.  In her Senate nomination hearings, Christine Varney, who is now the chief antitrust enforcer at the Justice Department, recognized the need for competition in the rail industry when she stated that she enthusiastically supports the enactment of this legislation.

Shippers continue to report skyrocketing rates and unreliable service. Louisiana is the second largest chemical manufacturing state in the nation. As such, the chemical industry provides significant economic benefits to the state and to the nation as a whole.  I think it’s important to remind ourselves that over 96% of all manufactured goods are directly touched by the business of chemistry, making this industry an essential part of every facet of the Louisiana and national economy, but these businesses do not see the railroads as a reliable source of transportation especially when you compare that service to the rates they are forced to pay. 

The chemical companies are not alone.  Utility companies are being forced to raise the cost of electricity provided to the businesses and households that they serve.  On the next panel, Terry Huval, the Director of Utilities for the City of Lafayette, will testify concerning a “bottleneck” that prevents a large coal-fired electricity generating plant near Boyce, Louisiana, called the Rodemacher Plant, from gaining access to competitive coal transportation rates for over 95% of the length of the coal haul from Wyoming.  An organization known as the Louisiana Energy and Power Authority (LEPA) also receives electricity from the Rodemacher Plant and distributes it to six towns in my congressional district: Alexandria, Jonesville, New Roads, Plaquemine, Vidalia and Winnfield.  The citizens, businesses and schools in these towns are facing a “cost of captivity” that is similar to the cost that Terry will describe for the City of Lafayette.  In 2004, the Bush Administration Department of Justice wrote the Chairman of this Committee indicating that the “bottleneck” ruling that is causing these high rail transportation costs that my constituents are paying likely violates the antitrust laws, if those laws applied here.  Unfortunately, until this Congress enacts H.R.233, the Railroad Antitrust Enforcement Act of 2009, the railroads will remain exempt from and beyond the reach of the nation’s antitrust laws.  I want to see my constituents relieved of this “cost of captivity” through the enactment of this legislation, of which I am the proud lead cosponsor from my political party with Congresswoman Tammy Baldwin.

Coal-fired electric generating stations serving citizens across our nation are facing similar problems. Recently in Florida, the CSX railroad which is the sole source of transportation of coal from the Appalachians to Seminole Electric Cooperative doubled its rates for coal shipments to Seminole.   Seminole states that this rate hike will cause its electricity customers an additional $100 million annually, beginning in 2009.  American manufacturing, agriculture, timber and paper companies that are all facing rising rates that they are forced to attempt to pass on to their consumers at a time when their customers cannot afford cost increases.

While these rate hikes don’t work for most Americans and most American businesses, the hikes have served the freight rail industry well, as can be seen by the returns of the four major freight railroads for the Fourth Quarter of 2008.  These four railroads each posted earnings increases on decreased volumes of traffic moved.  Unfortunately, few if any of their customers could report such a positive economic performance.

Congresswoman Tammy Baldwin, Congressman Pomeroy, Congressman Waltz and I have introduced H.R. 233, the Railroad Antitrust Enforcement Act of 2009, to level the playing field in the railroad industry by doing the following:

First, H.R.233 the antiquated railroad antitrust exemption that has no current public policy justification and is protecting anticompetitive conduct by the railroad industry;  

Second, the bill permits the Justice Department and the FTC to review railroad mergers, line sales and other railroad transactions under the antitrust law standard to ensure competitive markets; 

Third, the bill ensures that the regulatory program developed by the Surface Transportation Board will be pro-competitive;

And finally, the bill allows state Attorneys General and other private parties to sue for damages and for injunctions to halt anticompetitive conduct, both of which are not currently allowed due to the railroad industry’s exemptions from the nation’s antitrust laws.

In March of this year, the Senate Judiciary Committee unanimously passed this same legislation by a bipartisan vote of 14 – 0.  Both this committee and the Senate Judiciary Committee reported favorably identical legislation in the last Congress by bipartisan voice votes.

Some have argued that this legislation would result in overlapping dual regulation by antitrust courts and the STB, but in fact they would not be overlapping nor would they conflict.  This legislation would only treat railroads like every other industry in the U.S.  

Rail Transportation that is subject to STB jurisdiction is the only major federal regulated activity that operates outside of U.S. antitrust laws.  All other U.S. industry activities that are subject to federal economic regulation are also subject to the antitrust laws that protect consumers from monopolization, agreements in restraint of trade, and mergers that may lessen competition.  The legal regime should be the same for the railroad industry.

While this bill is by no means the final solution in restraining railroad monopoly power, the enactment of H.R.233 would be a giant step forward in the right direction.  H.R.233 is not an attack on railroad companies; rather, it is simply a necessary measure for ensuring a level playing field for all.

Again, I thank you Mr. Chairman for allowing me to testify in support of this important legislation of which I am a proud cosponsor and I look forward to working with you and all the members of the committee as we hope to move forward toward full consideration of this bill this year.  
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